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March 9, 2010

Ms. Judit Sanjuan

Knowledge Ecology International

1621 Connecticut Ave., NW

Washington, DC  20009


RE:
Freedom of Information Act (FOIA) Request No. F-09-00107

Dear Ms. Sanjuan:

The Agency is in receipt of your e-mail dated February 25, 2010, in which you requested, pursuant to the Freedom of Information Act (FOIA),  5 U.S.C. § 552, a copy of:

“all documents, including email, letters, faxes and other communications, memorandums, power point presentations, and any other information which address:

• The so called “WIPO Stakeholder Platform,” for persons who are visually impaired; 

• Norm setting work at WIPO for persons who are blind, visually impaired or have other disabilities;

• A possible WIPO treaty dealing with copyright exceptions and limitations for people who are blind or have other reading disabilities, or;

• Other initiatives, mechanisms, instruments or proposals to deal with the same issue, such as, for example, proposals for declarations at the WIPO 2010 General Assembly.

This request would include, but should not be limited to, position papers, analysis, and communications with Members of the United States Congress, foreign governments, the staff or consultants working for WIPO, delegates to the WIPO Standing Committee on Copyright and Related Rights (SCCR) or General Assembly (GA), communications with other US federal agencies, private sector publishers or their representatives, other persons working for non- government or private sector organizations, or other members of the public.

The responsive records are likely to include communications involving:


• Tarja Koskinen-Olsson or anyone from the International Federation of Reproduction Rights Organization (IFRRO)

• Jens Bammel of the International Publishers Association

• Ted Shapiro

• Bradley Silver of Time Warner

• Instructions given to the United States Mission in Geneva to prepare for the WIPO negotiations and to brief WIPO delegates

• Representatives of the Motion Picture Organization of America (MPAA), such as FritzAttaway

• Representatives of the Recording Industry Association of America (RIIA), such as Neil Turkewitz

• Representatives of the Association of American Publishers (AAP)

• Representatives of Pearson Publishers

• Representatives of any corporate body associated with Bertelsmann or Random House

• Representatives of the International Intellectual Property Alliance (IIPA), including but not limited to Steve Metalitz

• Representatives of the U.S. Chamber of Commerce, such as Mark Esper or Brad Huther.”

Your request specifically excludes documents that were submitted to the Copyright Office, Library of Congress, and the USPTO consultations in 2009 on persons with disabilities that are published on the WIPO web page for the SCCR.

The estimated fee in processing your request is:  $497.00  This represents the total estimated search time believed to be necessary in order to adequately respond to your request.  You are presently considered to be an “All Other” FOIA requestor
.  As such, this estimate is for search time only.  Copying costs cannot be estimated at this time until disclosable records – if any – are identified.  

Your request asserts a fee waiver.  However, several points require additional clarification before further action can be taken on your request.  This is not a denial of your request for a fee waiver.  

Requestors must demonstrate that they are eligible for a waiver of FOIA processing fees.  Agencies must be given enough information in order to make an informed decision as to whether or not the taxpayers are the primary beneficiary of the expenditure of federal funds associated with processing a request.  "A requestor seeking a fee waiver bears the initial burden of identifying the public interest to be served."  National Treasury Employees Union v. Griffin, 811 F.2d 644, 647 (D.C. Cir. 1987).  Such a requestor must show that disclosure would contribute to the public's understanding of the operation or activities of the government since a fee waiver necessarily involves the "expenditure of public funds."  Ely v. United States Postal Service, 753 F.2d 163, 165 (D.C. Cir. 1985).

It does not appear that your request for a fee waiver as submitted satisfies this burden.  Specifically, your request does not yet adequately show:   (1) how disclosure of the requested information is likely to contribute significantly to public understanding of USPTO operations or activities; or (2) the intent to disseminate disclosable information responsive to this request.  

As recently amended by the OPEN Government Act, the statute now expressly provides that an agency may request additional information from requestors in order to clarify requestor’s fee waiver requests.  See OPEN Government Act § 6.    

Accordingly, the USPTO requests clarification regarding your request for a fee waiver on the following issues:

(1)  Significant Contribution to Public Understanding.  

Issue (a):  Requestors must show that the information they are requesting will significantly contribute to public understanding.  Your request is rather broad in terms of the types of records sought (e.g., “all documents, including email, letters, faxes and other communications, memorandums, power point presentations, and any other information”) (emphasis added).  Thus, it can be concluded that the request language is not targeting a specific record, or type of record.  Indeed, it appears to be a broadly-worded request designed to net as many documents as possible, without regard to their informational value to the public, or to their actual public disclosability, as in the case of any potentially responsive internal, deliberative e-mails.  This deficiency is significant, since requestors must be able to describe with at least reasonable specificity the record sought, and how the record itself will significantly contribute to public understanding.  For instance, it is unclear that a single, unidentified fax cover sheet will contribute to any understanding of agency operations, much less significantly so.  Also, internal deliberative documents are often exempt from disclosure through the FOIA.  In such a case, the public’s understanding of agency operations would not be enhanced by a document to which they would not have access.  Yet, the language of this request implies that essentially any record (excepting already published ones) will significantly contribute to public understanding; which for the reasons described above, it is not necessarily the case that any document that happens to fall within the scope of a request would actually do so.  In short, the language is crafted indiscriminately, with the unarticulated promise that presently unknown documents that will significantly contribute to public understanding may be found among them.  The purpose of granting a public interest fee waiver is to ensure that the public will be the primary benefactor of the actual results of the request.  It was not conceived to underwrite extensive searches through agency files on the vague premise that a document(s) or document(s) satisfying this requirement might be found.  


Clarification Request:  Please describe the particular document(s) or types of document(s) that are believed to exist in agency files that would significantly contribute to the public’s understanding of agency operations.  For instance, a request for a particular letter(s) exchanged between the USPTO and a private business group discussing “X” Aspects of Topic “Y,” would significantly contribute to public understanding of the USPTO’s operations and activities because such communications are likely to show Issue “Z.”  

Issue (b).  Your request also claims that responsive documents will “contribute significantly to public policy debates, including through deepening understanding of complex issues involving federal government policies and practices regarding intellectual property rights and management of knowledge resources.”  The request expends much focus on your organization’s mission and states that it will put the unspecified records “in the relevant historic and political context” so that it is easily understandable to the public.   Yet, your request for a fee waiver does not draw a nexus between any disclosable documents and how you will present them in a manner that will contribute significantly to public understanding.  Instead, it merely asserts, without explanation, how the disclosable records will contribute to public policy debates, etc.  That is, your fee waiver request merely assumes that the disclosable documents will contribute to public understanding, but does not describe with adequate specificity how they contribute to public understanding.     This may be a weakness arising from the lack of specificity in the documents being sought.  But, without greater explanation, this statement is mostly ambiguous.  


Clarification Request:  Please go into further detail as to how any disclosable documents will “contribute significantly to public policy debates, including through deepening understanding of complex issues involving federal government policies and practices regarding intellectual property rights and management of knowledge resources.”  This may be more readily addressed once it is determined what specific record(s) are believed to significantly contribute to public understanding of agency operations.  For instance, please describe with specificity how any disclosable documents will be presented in a manner that significantly contributes to public understanding of the agency’s activities and operations.  That is, identify the specific activities and operations that will be understood and how the requested documents will relate to them.  Your letter does not currently assert with reasonable specificity any of these critical elements that would warrant the waiver of applicable processing fees. 

(2)  Intent to Disseminate Information.  Dissemination plans must be concrete.  That is, there must be a specific intent to disseminate any information that is disclosable pursuant to a given FOIA request.  The request asserts your organization’s past history in publishing information.  Note that a requestor’s past treatment of information is not sufficient in establishing an ability to disseminate disclosable information in the context of a current request.  Thus, this information is of little relevance in determining your ability to disseminate here.  However, your fee waiver request later states:  

KEI will disseminate the information received through this request to the public and to policy makers in several ways. KEI publishes research in scholarly journals, general interest and specialty newspapers and periodicals, in-house and third party blogs and web pages, and provides technical advice to governments, NGOs and firms. KEI provides a variety of forums for interested persons to discuss and debate Knowledge Ecology topics, including the organization of seminars and meetings, through the management of several discussions mailing lists, and through the interactive use of social information media such as Twitter and Facebook. The articles written by KEI are often based upon or informed by information obtained from federal agencies, including information obtained under FOIA requests. KEI anticipates using information received in this FOIA request in future publications. The KEI webpage provides links to the many publications of the KU staff: http://www.keionline.org. KEI work, including the information obtained with FOIA requests, is often used by journalists, who have an interest and expertise in the topics’.  

You have enumerated various methods of potentially disseminating information.  However, you must also show that you are able to disseminate any disclosable information to reasonably broad audience.  Passively making information available, such as posting disclosable information on a website has been held to not constitute the “active dissemination” required by statute.  Your fee waiver request, does, however, imply that it might publish the information in scholarly journals, general interest and specialty newspapers and periodicals, etc.  You also imply that the information will be made available in unspecified publications.   But, your letter omits the specific publication sources, i.e., scholarly journals, newspapers, periodicals, etc., that intend to disseminate the disclosable information responsive to this request.  Without knowing the identities of the entities that are planning to disseminate the information responsive to this request, it is impossible to determine the extent of dissemination, and thus whether there will be active dissemination to a reasonably broad audience.  It will also help the agency assess whether there is specific intent to widely disseminate to a broad audience, or whether you merely have the potential to do so.  


Clarification Request:  Please specifically identify all “scholarly journals, general interest and specialty newspapers and periodicals . . .” and major media outlets that are specifically committed to disseminating the disclosable information for this request.  Also, please discuss in greater detail the “future publication” in which any disclosable information (or any expert assessment of it) will appear, including the specific articles anticipated to be written as a result of the documents disclosed pursuant to this FOIA request.  It may also help if you identified any major media outlets that have indicated an intent to disseminate any disclosable information (or your assessment of it) responsive to this request.  

Please provide, within 15 calendar days of the date of this letter, a clarification to the aforementioned items of your request for a public interest fee waiver.  Failure to respond will result in the Agency presuming that you no longer intend to pursue this request, and it will considered withdrawn and administratively closed on April 8, 2010.  No processing fees will be assessed in the event of non-response.  

Note that this letter does not constitute a denial of your request for a fee waiver.  Instead its purpose is to seek the clarification of several points requiring additional input before the Agency can authorize the expenditure of federal funds in processing this FOIA request.  

This letter does not in any way represent a final decision regarding the fee waiver request, and reserves the right to re-assess the fee waiver request upon receipt of any additional information.  

Also note that the processing time is tolled until this outstanding fee matter is resolved.  Your case status is “On Hold” until the fee matter is adequately addressed.  

Sincerely,

/s/

Robert Fawcett

FOIA Officer

�	 Where search and copying charges are applicable, except for the first two hours of search time and the first 100 pages, which are free.  See 37 C.F.R. § 102.11.






